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United States Court of Appeals foif the 

District of Columbia ! 

_ 

No. 6460. | 

Laura L. Avery, Appellant, i 

vs. 

S. Kann Sons Company, a Body Corporate.) 


a Supreme Court of the District of Columbia. 

Law. No. 83940. j 

Laura L. Avery, Plaintiff, j 

vs. 

S. Kann Sons Company, a Body Corporate, Defendant. 

United States of America, j 

District of Columbia, ss: 

Be it remembered, That on the Supreme Court | of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abpve-en- 
titled cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

Law. No. 83940. 

Laura L. Avery, Plaintiff, j 

vs. 

S. Kann Sons Company, a Body Corporate, Defendant. 

Declaration . 

Filed April 30, 1934. 

The plaintiff sues the defendant for that, whereas, here¬ 
tofore, to wit, at the time of the happening of the griev- 

1—6460 a 
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ances hereinafter mentioned, and for a long time prior 
thereto, the said defendant was engaged in the District of 
Columbia in the conduct and operation of a large mercan¬ 
tile establishment and business commonly known and iden¬ 
tified as a department store; that in the conduct and ope¬ 
ration of said business and store the said defendant in¬ 
vited the patronage of persons in said District, including 
the plaintiff, to the premises wherein said business was 
being conducted in said District of Columbia. 

And it then and there became and was the duty of the 


said defendant, its agents, servants and employees to 
exercise ordinary and reasonable care in the conduct of 
said business for the protection and safety of its cus¬ 
tomers and patrons, including the plaintiff, and to keep 
said premises reasonably safe, and the floors and stair¬ 
ways thereof free from defects so as not to injure said 
customers and patrons, including the plaintiff, while in the 
said store and upon the said premises as customers and 
patrons as aforesaid. 

Yet the said defendant, its agents, servants and 
2 employees, not regarding its or their duty in the 
premises, but wholly neglecting and ignoring the 
same, did permit a certain stairway in said store on, to 
wit, the fourth floor thereof and located at the entrance to 
one of its said departments, to wit, the toy department, 
to be and to become, and remain for a long period of time, 
to wit, two months prior to the happening of said griev¬ 
ances, in a defective and dangerous condition, in this; in 
constructing or repairing the said stairway by laying 
linoleum on the top step of said stairway and on the tread 
thereof over two irregular parallel boards laid side by 
side or edge to edge, and forming the original floor or 
base of said top tread, the one of said boards nearest the 
front or riser of said step being higher than the other, to 
wit, one-fourth inch, thereby placing by said faulty con¬ 
struction an unufeual, severe and extreme strain upon the 
said linoleum at the said joint, causing it to become 
cracked, split and broken, and a hazard and danger, es¬ 
pecially to persons descending the said stairway; in per¬ 
mitting the said linoleum covering the tread of said top 
step of said stairway to become and remain for the period 
of time aforesaid, to wit, two months, split, cracked and 
broken where it covered the said two irregular boards at 
the place where the same joined edge to edge as aforesaid, 
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and constituting a dangerous and hazardous condition, 
especially to persons descending the said stairwajy; and 
the plaintiff did on, to wit, the 18th day of Noyember, 
1933, at or about the hour of 3:30 o’clock, P. M., aijid dur¬ 
ing the usual business hours of said store, and vVhile a 
customer and patron in said store as aforesaid, any using 
the aforesaid defective stairway for the purpose of de¬ 
scending to the lower floor, catch or hook her shoe! in the 
said break or crack in said linoleum, causing her to trip 
and to be precipitated and thrown violently down tfye said 
stairway upon, over and against a certain shdw case 
3 standing at the bottom thereof, the plaintiff, strik¬ 
ing her body and certain parts thereof against said 
show case with great violence; the plaintiff exercising at 
the time such reasonable care and caution as the surround¬ 
ing circumstances warranted. 

That as a consequence of which said acts of negligence 
on the part of the said defendant, its agents, servants and 
employees, the plaintiff’s neck was strained and bruised, 
her left shoulder and arm were strained and bruised, her 
left ankle was sprained, her left leg and thigh was 
bruised, contused and abrased, and her nervous System 
severely shocked and permanently impaired; and plain¬ 
tiff became and was ill, sick, sore, lame and disordered, 
and her nervous system greatly impaired as a consequence 
thereof; and the plaintiff still is sick, sore, lame arid dis¬ 
ordered, and will continue so to be, as a consequence 
thereof; and plaintiff is suffering, and will continue to 
suffer, from myalgia of her neck and shoulder ffom a 
traumatic myositis, and from hypotension, or low | blood 
pressure, caused by a traumatic neurosis, and h^s an 
atrophy of her left arm, all as a consequence thereof; and 
her health is permanently impaired as a consequence 
thereof; and from thence hitherto the plaintiff has suffered, 
and will continue to suffer, great physical pain as k con¬ 
sequence thereof; and plaintiff is permanently crippled as 
a consequence thereof; and for a long period of tiijne, to 
wit, from the time of said grievances to the present! time, 
the plaintiff has been unable to perform any work, j espe¬ 
cially her work at the Veterans Administration whefe she 
is employed as a clerk, and plaintiff will continue unable 
to perform her said work in the future, and be per¬ 
manently incapacitated from performing same, as 4 con¬ 
sequence thereof; and the plaintiff to the present tinje has 

I 
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lost in salary large sums of money, to wit, $500.00, as a 
consequence thereof, and will lose future amounts 
4 of salary amounting to a large sum as a consequence 
thereof. 

And the plaintiff claims damages in the sum of Fifty 
Thousand Dollars ($50,000.00), besides costs. 

JOHN U. GARDINER, 
Attorney for Plaintiff. 


Picas. 

Filed May 31,1934. 


First Plea. 

Comes now the defendant, S. Kann Sons Company, by 
its attorneys, and for plea to the declaration of the plain¬ 
tiff, Laura L. Avery, says this defendant admits it con¬ 
ducts and operates a department store in the District of 
Columbia, and was conducting and operating the same on, 
to-wit, the 18th day of November, A. D. 1933, and invited 
the patronage therein of persons in said District. This 
defendant denies each and all of the remaining allegations 
of said declaration. 

Second Plea. 

And for a further plea to said declaration the defendant 
says said plaintiff ought not to have or maintain her 
alleged cause of action against this defendant for that 
her alleged injuries and damages were not due to any 
negligence on the part of the defendant in constructing, 
or repairing, or maintaining said stairway or any part, 
thereof. 

Third Plea. 

And for a further plea to said declaration this defend¬ 
ant says said plaintiff ought not to have or maintain her 
alleged cause of action against this defendant for that the 
said damages and injuries of which said plaintiff com¬ 
plains were due to the negligence and carelessness of said 
plaintiff, in that said plaintiff failed and neglected 
5 to use ordinary care and caution for her own 
safety while descending said stairway, which was 
then and there in good repair, in all respects safe and 
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suitable for use, and was being- used bv persons!in said 
store. i 

BRANDENBURG & BRANDENBURG, 

By L. M. DENIT, | 

Attorneys for Defendant. 

Amendment to Declaration. 

Filed February 11,1935. 


Conies now the plaintiff, by her attorney, and by ljeave of 
the court first had and obtained amends her declaration 
tiled herein by adding thereto after the first word, being 
the word “thereof”, in line seven of page three jof said 
declaration, the following: 

“And as a consequence thereof the ligaments otj plain¬ 
tiff’s sacro-iliac joint were wrenched, strained anjl torn, 
resulting in a relaxation, weakening and instability jof said 
joint and causing the muscles of plaintiff’s left sipe and 
back to become rigid, sore, lame and disordered; aid as a 
consequence thereof plaintiff’s spine has become djseased 
and unsound, and she has developed spondylitis or in- 
flam-ation of the vertebrae of her spine; and as a! conse¬ 
quence thereof plaintiff’s said sacro-iliac joint will he per¬ 
manently weak and unsound, and she will have to jvear a 
sacro-iliac support, and her spine will be perrjian-tly 
weak, diseased and unsound.” 

JOHN U. GARDINER,; 

Attorney for Plaintiff. 

Brandenburg & Brandenburg, 

Attorneys for Defendant. 

Gentlemen : 

Please take notice that I will ask the court to alljDw me 
to file the above amendment just before the trial of this 
case. The case is now on the daily assignment foir trial, 
but, I understand will not be reached this w4ek. I 
6 am giving you this notice now as I have just been 
given the information upon which the amendment is 

based 

JOHN U. GARDINER, 

Attorney for Plaintiff. 
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Service of a copy of the foregoing* amendment and notice 
admitted this 31st dav of Januarv, 1935, and no objection. 
BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, February 14, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited yesterday and after this 
cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant, by 
the direction of the Court. 

Whereupon, the plaintiff waives her right to file a motion 
for a new trial and consents that judgment be entered on 
this verdict, which is so ordered. 

Wherefore, it is considered that plaintiff take nothing by 

this action that defendant go hence without day, be for 

nothing held and recover of plaintiff its costs of defense 

to be taxed bv the clerk and have execution thereof. 

* 

From the foregoing judgment the plaintiff by her at¬ 
torney of record, in open Court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit 
7 Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

Memoranda. 

February IS, 1935.—Proposed Bill of Exceptions and 
Notice filed. 

February 26, 1935.—Undertaking on Appeal approved 
and filed. 

Assignments of Error. 

Filed February 27, 1935. 

• #*#### 

1. The court erred in taking the case from the jury at 
the close of plaintiff’s case in chief, and directing a ver¬ 
dict for the defendant. 
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2. The court erred in refusing to permit the kitness, 
Harvey V. Avery, to testify that when he showed tjie place 
where plaintiff tripped to the witness, John R. Ejvans, it 
was in the same condition as when his daughter firstj showed 
it to him, and unchanged; and that when he shojved the 
said place to the witness, David Fine, it was still in tjlie same 
condition and unchanged, except that the break!showed 
more wear at the edges. 

^ i 

3. The court erred in holding that the testimony of the 
witness, John R. Evans, as offered by plaintiff’s icounsel 
was inadmissible, and in refusing to permit him to so 
testify. 

4. The court erred in holding that the testimony of the 
witness, David Fine, as offered by plaintiff’s counsel was 
inadmissible, and in refusing to permit him to so testify. 

5. The court erred in refusing to permit the said fitness, 

David Fine, to answer the hypothetical question pro- 
8 pounded to him, and in holding that the answer to 
the question was inadmissible. 

JOHN IT. GARDINER, 

Attorney for Plaintiff. 

Memorandum . j 

March 18, 1935.—Bill of Exceptions submitted, j 
Supreme Court of the District of Columbia]. 

Wednesday, April 10, |1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

Come now the parties hereto by their respective at¬ 
torneys of record, and thereupon, the plaintiff by her at¬ 
torney presents to the Court her Bill of Exception^ taken 
at the trial of this cause, and heretofore submitted jherein, 
and prays that the same be signed and made of record, 
nunc, pro tunc, which is hereby accordingly done. 

Designation of Record. 

Filed February 27, 1935. j 


The plaintiff, Laura L. Avery, having perfected jan ap¬ 
peal herein to the United States Court of Appeals jfor the 
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District of Columbia, hereby requests the clerk of the Su¬ 
preme Court of the District of Columbia to prepare, at the 
cost of the plaintiff, a transcript of the record on appeal, 
including therein the following papers and proceed- 

9 ings, which, with the bill of exceptions, is to consti¬ 
tute said record, namely: 

1. Declaration. 

2. Amendment to declaration. 

3. Pleas of defendant. 

4. The following memoranda : 

Verdict directed by the court. 

Judgment on verdict. 

Notation of appeal in open court, with amount of 
appeal undertaking. 

Approval and filing of appeal undertaking. 

Filing, submission and approval of bill of exceptions. 

5. Assignment of Errors. 

6. This designation. 

! JOHN U. GARDINER, 

Attorney for Plaintiff . 

Service of a copy of the foregoing Designation of Rec¬ 
ord admitted this 26th day of February, 1935, and the 
same is satisfactory. 

BRANDENBURG & BRANDENBURG, 

Attys. for Defendant. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 9, both inclusive, to be a true 1 and cor¬ 
rect transcript ofi the record according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83940 at Law, wherein Laura L. 
Avery is Plaintiff and S. Kann Sons Company, a body cor¬ 
porate, is Defendant, as the same remains upon the files 
and of record in said Court. 
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In testimony whereof, I hereunto subscribe my nahie and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of April, 19*35. j 

[Seal Supreme Court of the District of Columbia.] 

frank e. cunningham! 

Qlerk. 

i 

11 [Stamp:] Filed Apr. 10, 1935. Frank E. Cunning¬ 
ham, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. No. 83,940. j 

Laura L. Avery, Plaintiff, j 

I 

VS- 

S. Kann Sons Company, a Body Corporate, Defenc}ant. 

i 

i 

Bill of Exceptions. I 

I 

Be it remembered that at the trial of this case befolre Mr. 
Chief Justice Alfred A. Wheat and a jury, duly impaneled 
and sworn to try the issues herein, which trial began on 

» ' <w 

February 13, 1935, and was thereafter further proceeded 
with, the following proceedings were had: 

Thereupon, to maintain the issues on her part 
plaintiff Laura L. Avery gave testimony on direct 
ination tending to prove that on Saturday afternoop, No¬ 
vember 18, 1933, about 3:30 P. M., she was in the store of 
defendant Kann Company with her daughter and fiv^ year 
old son; that she had a charge account and was on the 
fourth floor doing her Christmas shopping; that they) were 
looking over into the lower part of the toy department; 
that they hesitated on the top step, and were looking— 
that there were three or four steps down; and when she 
went to take a step, her heel caught into something, and 
pitched her down the steps, and she hit the showcase in 
falling to the floor; that she didn’t know anything jfor a 
while, and someone lifted her up; that they took her up¬ 
stairs, and she was there for about three-quarters f>f an 
hour; that she had to lie down, and then with her daugh¬ 
ter’s assistance went home; that after the accident she went 


j|Oined, 

exam- 
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back and looked at the place; that after about three-quar¬ 
ters of an hour or an hour, she and her daughter went 
back to look at this place where she had fallen; that she was 
on the top step, and her heel caught in something on 
12 the step and threw her down; that she wouldn't 
know just what caught her; that then her daughter 
called a cab and took her home; that she went right to bed, 
and called a doctor that night; that her left side has been 
in pain since the day she was hurt; that she hit her back, 
neck and head and ankle. 


On cross-examination, plaintiff testified that prior to 
November IS, 1933, she used to go into Kami’s store fre¬ 
quently—whenever she wanted anything there; that she 
was a customer there and had a charge account; that she 
has been going into the store all her life, ever since she 
was a child; that she would go on the fourth floor to do her 
Christmas shopping; that the toy department, sewing ma¬ 
chines, and unpainted furniture are on the fourth floor; 
that when she got off the elevator on the fourth floor she 
walked to the right, then she went ahead; that as you get 
off the elevator the sewing machines are all around there; 
then she walked through and after passing the sewing 
machines, came to the toy department; then as one walks 
to the stairway, the other toys are in the lower part of the 
toy department, down about three or four steps; that it 
was on those steps that she hesitated on the stairway before 
going down into the lower part of the toy department; that 
the stairway is approximately eight feet wide and has three 
or four steps in it; that she used to go to the fourth floor 
of the store frequently; that she had been in this section of 
the store on other occasions; that she had no difficultv see- 
ing the stairwav; that she hesitated on the stairwav be- 

f %• 


cause she was looking down into the lower part of the toy 
department; that she was standing on the top step, right 
at the top, looking down at the toys; and then when she 
went to step down, that is when she caught her heel; that 
she couldn’t say just what she caught her heel in; after¬ 
ward she went back with her daughter; that she felt her 
heel catch, and it threw her; that when she went back with 
her daughter about one hour later there was a crack in the 
linoleum on the top step; the crack was about eight inches 
long; that she could not tell how wide the break was as it 
was so ragged and worn and some of the ridges were longer 
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than others, but imagined it was about an eightlj of an 

inch wide, and that she could not tell what color the 
13 linoleum was as it was so worn and dirtv that you 

%t I * 

couldn’t tell the colors; that her heels are cjne-half 
inch wide; that she knows that she caught her heel in the 
crack—there was nothing else on the step to catch h^r; that 
there was a heavy black metal tread at the edgej of the 
step; that there was no difference in the level between the 
metal tread and the linoleum; they were level. 

Thereupon, further to maintain the issues on her part 
joined, plaintiff called as a witness her daughter, Lanelle 
V. Avery, who gave testimony tending to prove tljiat she 
was with her mother on the fourth floor of Kann’si store, 
about 3:30 P. M. Saturday afternoon, November IS, 1933; 
that she and her mother were standing on the tdp step 
leading down into the toy department—they hesitated on 
the top step, and as her mother started to go down her heel 
caught in a broken linoleum and threw her down the steps; 
that she saw her mother’s heel catch in the broke^i lino¬ 
leum; that after her mother fell she helped her mother to 
the nurse’s room, and then helped her mother back tb show 
her where she fell; that she noticed and examined a| break 
in the linoleum; that it was worn and looked vervidirty; 
that she took her mother home in a cab; that on the Mon¬ 
day following the accident she again went to the s^ore of 
the defendant with her father, Harvey V. Avery, apbout 4 
o’clock in the afternoon; that she showed her father the 
place where the plaintiff tripped; that the place w^s un¬ 
changed and in the same condition as on the previous Sat¬ 
urday when plaintiff tripped on the step; that her father 
examined the place. 


Thereupon, further to maintain the issues on her part 
joined, plaintiff called as a witness her husband, IJarvey 
V. Avery, who gave testimony tending to prove tljiat he 
visited Kami’s store with his daughter Lanelle on th^ Mon¬ 
day following the Saturday, November 18, 1933, when his 
wife had met 'with the accident. j 

Over objection and exception reserved by defendant, 
said witness further testified that the daughter, Lunelle, 
showed him the place in the stairway where Mrs. Averv 
had fallen; that he examined it; that he found a pi^ce of 
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dirtv, broken linoleum which you could raise six inches 
from the floor; that the linoleum was laid over two 
14 irregular boards, the board nearest the front or 
riser being about one-fourth of an inch higher than 
the board next back of it, and the break in the linoleum 
was at this point; that the linoleum was about three-eighths 
of an inch thick—(the witness later corrected this and said 
he meant one-eighth of an inch thick); that the break was 
plain and apparent—any one could see it; that the crack 
was about thirty inches long and one-eighth inch wide, and 
that it was broken entirely through for about twenty inches; 
that he lifted the linoleum from the floor to a height of 
five inches; that on the following Saturday, November 26, 
1933, he took one, John K. Evans, down to see this particu¬ 
lar place and showed him the place; that he also visited de¬ 
fendant’s store on January 31, 1934, following the accident, 
accompanied by one, David Fine, and showed him the place 
where plaintiff fell. 

Plaintiff further sought to prove by said witness that on 
said Saturday, November 26, 1933, when he took said Evans 
to the store, the place was in the same condition as on the 
previous Monday when his daughter, Lanelle V. Avery, 
had shown it to him; and that when he visited said store 
on January 31, 1934, with said David Fine, the place was 
unchanged and in the same condition as when it was shown 
to witness by his daughter, Lanelle, except that the edges 
of the crack were more worn; that said Fine examined the 
place. The foregoing testimony was excluded and plaintiff 
duly excepted. 

Plaintiff further called as a witness John R. Evans, who 
gave testimony tending to prove that he visited Kami’s 
store with Harvey V. Avery on Saturday, November 26, 
1933, following the accident. Plaintiff further offered testi¬ 
mony of said witness that Mr. Avery showed him a place in 
the stairway where there was some broken linoleum; 
that he examined the place; that at the time he saw it the 
linoleum was cracked for about two and a half or three feet 
and entirely broken through for about twenty inches; that 
you could lift it up and the boards beneath were irregular; 
that the board nearest the front or riser of the step was 
about one-fourth inch higher than the board next back of it; 
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that the split was about fourteen inches from the frotnt part 
of the tread of the stair. 

The court held that this testimonv was notiadmis- 
15 sible, and excluded it, to which ruling counlsel for 
plaintiff duly excepted. 

I 

Plaintiff further called as a witness, David Fin^, who 
gave testimony tending to prove that he is in tl^e lino¬ 
leum business and was employed by the Quaker City Lino¬ 
leum Company, 601 F street, X. W.; that he does not| manu¬ 
facture linoleum; that he sells linoleum; that he has been in 
the business eighteen years, and is sales manager aiid also 
manager of the entire store; that he has charge of the lino¬ 
leum layers; that they also take up and replace liholeum 
when necessary; that they sell quite a bit—do an average 
of seventy to eightv thousand dollars a vear business. 

| 

Mr. Gardiner: I think he is qualified to give an qpinion 
on linoleum. 

The Court: He would be on the quality of linoleum. 

Mr. Gardiner: I will ask him a hypothetical question any¬ 
how. 

The Court: He is qualified to express an opinion pn the 
price of linoleum and the quality. 

Thereupon, the plaintiff offered to prove by said ydtness 

that Harvev V. Averv took him to defendant’s stoi'e and 
•/ » 

showed him the place on January 31, 1934, not quite two 
and one-half months after the accident happened^ that 
when he examined it the linoleum was laid over two irregu¬ 
lar boards; that the break was about fourteen to fifteen 
7 # 
inches back of the flat, part of the step going down'; that 

the linoleum was not cemented down; that in his opinion it 
was not proper or safe construction; that the placing pf the 
linoleum over the edge of the board, the high board, placed 
a strain upon the linoleum that it would not stand and ^vould 
naturally cause it to split and form one place that wopld be 
higher than the other place, the highest place being toward 
the front part of the step, and that, in his opinion, the 
break in the linoleum was then at least five months olcf. The 
court excluded this testimony and refused to admit the 
same, to which action the plaintiff’s counsel duly excepted. 
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Thereupon, the said witness, Fine, was asked the follow¬ 
ing hypothetical question: Mr. Fine, assuming that 
16 linoleum one-eighth of an inch thick was laid on the 
top step of a stairway over two boards, the boards 
being parallel and side by side, and one of those boards 
being some three-sixteenths to a quarter of an inch higher 
than the other board, and the linoleum being laid without 
cement, without being cemented down, in your opinion 
would such construction be substantial and safe? And, if 
not, what in your opinion would happen to the linoleum 
through the use of the stairway by persons walking up and 
down ? 

Mr. Denit: We object to that. The witness is not shown 
to be qualified to express an opinion, and the matter is not 
one which is susceptible of that kind of proof. 

The Court: So far as the objection to the witness not 
being qualified is concerned, I do not think that that is 
sound. But 1 don't believe that this is the type of question 
that is susceptible of expert testimony. That is my opinion. 
That goes to the very question that the jury would have to 
pass upon. 

The court thereupon sustained the objection, refused to 
permit the witness to answer the question, to which ruling 
counsel for the plaintiff duly excepted. 

Thereupon, the plaintiff produced medical testimony 
tending to prove that as a consequence of the accident, and 
the injuries resulting therefrom, the plaintiff was away 
from her work for seven and one-half months; that she suf¬ 
fered, besides numerous sprains and bruises, a strain of 
her saero-iliac joint and injury to her spine, and was per¬ 
manently injured, and rested her case. 

Thereupon, defendant’s counsel moved for a directed ver¬ 
dict in its favor on the grounds, that there was a failure to 
show either actual or constructive notice; that there was no 
proof of negligence, and that there was a fatal variance 
between the allegations and proof. The court thereupon 
granted the motion, took the case from the jury and directed 
a verdict for the defendant, to which action by the court the 
plaintiff’s counsel duly excepted. 
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The foregoing is the substance of all the testimony, evi¬ 
dence and proceedings bearing upon the exceptions jherein 
reserved on behalf of the plaintiff. 

And thereupon, and as all of the said exceptions 

17 were dulv noted and allowed as aforesaid and dulv 

* » 

entered upon the minutes of the court; and because 
the matters and things hereinbefore recited are not niatters 
of record, in order to make the same a part of the record 
herein, which is hereby ordered, so that the plaintiff may 
have her case reviewed on appeal, the plaintiff, by her at¬ 
torney, moves the court to sign and seal this, her bill of 
exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed and 
sealed, which motion the court grants; and thereupon the 
plaintiff tenders this, her bill of exceptions, and requests 
the court to sign and seal the same, which is accordingly 
done, now for then, this 10th day of April, 1935, in duplicate 
original; one copy to be retained by the clerk of this!court 
and the other copy for the Court of Appeals as part jof the 
record on appeal. 

[seal.] ALFRED A. WHEAT, j 

Chief Justice. 

The foregoing bill of exceptions is satisfactorv. 

JOHN U. GARDINER, ! 

Attorney for Plaintiff. 

No objection. J 

BRANDENBURG & BRANDENBURG, 
LOUIS M. DEXIT, I 

LEOXAED J. GOUSE, ] 

Attorneys for Defendant . 

i 
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